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I.S.B. #6555
ELIZABETH ANN ALLRED
Deputy State Appellate Public Defender
I.S.B. #7259
322 E. Front Street, Suite 570
Boise, Idaho 83702
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STATE OF IDAHO, )
) NO. 44883
Plaintiff-Respondent, )
) ADA COUNTY NO. CR-MD-2016-3877
v. )
)




STATEMENT OF THE CASE
Nature of the Case
Hugo Barrera appeals from the district court’s Order Re: Defendant’s Motion for
Reconsideration of Sentence, denying his Motion for Reconsideration of Sentence.  Mr. Barrera
was sentenced to a unified sentence of six years, with two years fixed, for his felony domestic
violence conviction.  He asserts that the district court abused its discretion by denying his Rule
35 motion for a reduction of sentence.
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Statement of the Facts & Course of Proceedings
On May 23, 2016, an Information was filed charging Mr. Barrera with domestic violence
(prior felony within 15 years).  (R., pp.69-70.)  The charges were the result of a report to police,
by Belen Lopez, that her boyfriend, Mr. Barrera, had beaten her up at a party.  (PSI, p.127.)1
Mr. Barrera entered a guilty plea to the felony domestic violence charge.  (R., p.76.)  At
sentencing, the prosecution requested the imposition of a unified sentence of six years, with two
years fixed.  (Tr., p.29, Ls.22-24.)  Defense counsel recommended a unified sentence of four
years, with two years fixed.  (Tr., p.31, Ls.2-4.)  The district court imposed a unified sentence of
six years, with two years fixed.  (R., pp.87-89.)
Mr. Barrera filed a timely Motion for Reconsideration of Sentence requesting additional
credit  for time served and sentence reduction.  (R.,  p.99.)   The State objected to both requests.
(R., pp.103-104.)  At the hearing on the Rule 35 motion, the State withdrew the objection to the
request for additional credit for time served.  (Tr., p.44, Ls.9-15.)  The district court granted the
additional credit for time served and denied the request for a reduction of sentence.  (R., pp.109-
111.)   Mr.  Barrera  filed  a  Notice  of  Appeal  timely  from  the  district  court’s  Order  Re:
Defendant’s Motion for Reconsideration of Sentence.  (R., pp.117-119.)
1 For ease of reference, the electronic file containing the Presentence Investigation Report and
attachments will be cited as “PSI” and referenced pages will correspond with the electronic page
numbers contained in this file.
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ISSUE
Did the district court abuse its discretion when it denied Mr. Barrera’s Idaho Criminal Rule 35
Motion for a Reduction of Sentence?
ARGUMENT
The District Court Abused Its Discretion When It Denied Mr. Barrera’s Rule 35 Motion For A
Reduction Of Sentence
A motion to alter an otherwise lawful sentence under Rule 35 is addressed to the sound
discretion of the sentencing court, and essentially is a plea for leniency which may be granted if
the sentence originally imposed was unduly severe. State v. Trent, 125 Idaho 251, 253 (Ct. App.
1994) (citing State v. Forde, 113 Idaho 21 (Ct. App.1987) and State v. Lopez, 106 Idaho 447
(Ct. App. 1984)).  “The criteria for examining rulings denying the requested leniency are the
same as those applied in determining whether the original sentence was reasonable.” Id. (citing
Lopez, 106 Idaho at 450).
The Idaho Supreme Court has held that, “‘[w]here a sentence is within statutory limits, an
appellant has the burden of showing a clear abuse of discretion on the part of the court imposing
the sentence.’” State v. Jackson, 130 Idaho 293, 294 (1997) (quoting State v. Cotton, 100 Idaho
573, 577 (1979)).  In order to show an abuse of discretion, Mr. Barrera must show that in light of
the governing criteria, the sentence was excessive considering any view of the facts. Id. (citing
State v. Broadhead, 120 Idaho 141, 145 (1991), overruled on other grounds by State v. Brown,
121 Idaho 385 (1992)).  “When presenting a Rule 35 motion, the defendant must show that the
sentence is excessive in light of new or additional information subsequently provided to the
district court in support of the Rule 35 motion.” State v. Huffman, 144 Idaho 201, 203 (2007).
Appellate courts use a three-part test for determining whether a district court abused its
discretion:  (1) whether the court correctly perceived that the issue was one of discretion; (2)
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whether  the  court  acted  within  the  outer  boundaries  of  its  discretion  and  consistently  with  the
legal standards applicable to the specific choices available to it; and (3) whether it reached its
decision by an exercise of reason. State v. Stevens, 146 Idaho 139, 143 (2008) (citing Sun Valley
Shopping Ctr., Inc. v. Idaho Power Co., 119 Idaho 87, 94 (1991)).
Mr. Barrera asserts that the district court failed to give proper weight and consideration to
the new information provided in support of his Rule 35 motion and the mitigating factors that
exist in his case and, as a result, did not reach its decision by an exercise of reason.
Mr. Barrera provided new and additional information in support of his Rule 35 motion in
the Addendum to Defendant’s Motion Pursuant to ICR 35.  Specifically, he stated that he had
“already acquired a job at ISCI and hopes to move to a work release center soon.”  (R., pp.100-
101.)  He also supported his motion by noting that he had not been a disciplinary problem while
in custody.  (R., p.101.)  Mr. Barrera also mentioned that he “has accepted responsibility for his
actions” and would like to again be able to support his family as soon as possible.  (R., p.101.)
Mr.  Barrera  also  provided  the  district  court  with  an  IACI  Offender  Worker  Evaluation
which stated that “Barrera has been working in Pendyne since 9/18/2016.  Barrera is [an]
exceptionally good worker that requires little or no supervision.  Offender is never absent from
work and takes pride in his accomplishments.  [He] [o]ften goes above and beyond his assigned
position.”  (Defendant’s Exhibit A.)
At  the  hearing  on  the  Rule  35  motion,  counsel  also  argued  that  Mr.  Barrera  has  a  job
lined up when he is released, and has BPA funding for transitional housing.  (Tr., p.48, Ls.2-7.)
Counsel also mentioned that Mr. Barrera provided most of his family’s financial support and
while he has been in custody, they have been struggling.  (Tr., p.48, Ls.10-15.)  He hoped to be
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released as soon as possible so that he could return to supporting his family.  (Tr., p.48, Ls.15-
17.)
Further, although not new information, counsel also discussed Mr. Barrera’s remorse for
committing  the  instant  offense:   “I  can  attest  that  he  .  .  .  immediately  took  responsibility.   He
didn’t beat around the bush.  He felt horrible for his actions.  . . . He didn’t make – put the blame
anywhere but on himself and the poor choice for drinking and doing the actions that he did.
(Tr., p.49, Ls.2-9.)
As  noted  by  counsel,  Mr.  Barrera  has  expressed  his  remorse  for  committing  the  instant
offense from the beginning.  In State v. Alberts, 121 Idaho 204 (Ct. App. 1991), the Idaho Court
of Appeals reduced the sentence imposed, “In light of Alberts’ expression of remorse for his
conduct, his recognition of his problem, his willingness to accept treatment and other positive
attributes of his character.” Id. 121 Idaho at 209.  Starting at the entry of plea hearing,
Mr. Barrera made an effort to note, “I am just very remorseful for what happened, You Honor,
and I take full responsibility for my actions.”  (Tr., p.19, Ls.15-17.)  At the sentencing hearing,
he stated, “First and foremost I acknowledge my transgressions here today before you and God.
I take full responsibilities [sic] for my actions.  And I am very remorseful for putting everybody
through this.  So I have learned a valuable lesson.  And I want to do right and just succeed and be
a good father to my kids.”  (Tr., p.34, L.22 – p.35, L.3.)
Based upon the new information presented with his Rule 35 motion and his remorse,
Mr. Barrera asserts that the district court abused its discretion in denying his Rule 35 motion.  He
asserts that had the district court given proper weight and consideration to his successes while in
prison, the steps taken to ensure that he has employment and housing upon release, his desire to
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help out his struggling family, and his remorse, it would have reduced his sentence to the
requested unified sentence of four years, with one year fixed.
CONCLUSION
Mr. Barrera respectfully requests that this Court reduce his sentence as it deems
appropriate.  Alternatively, he requests that the order denying his Rule 35 motion be vacated and
the case remanded to the district court for further proceedings.
DATED this 6th day of June, 2017.
___________/s/______________
ELIZABETH ANN ALLRED
Deputy State Appellate Public Defender
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